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COURTS LEGISLATION AMENDMENT BILL 2017 
Second Reading 

Resumed from 6 September 2017. 

HON MICHAEL MISCHIN (North Metropolitan — Deputy Leader of the Opposition) [5.52 pm]: The 
Courts Legislation Amendment Bill 2017 pulls together three rather disparate elements. I will work through them 
in reverse order because some parts of it are more interesting than others. I will dispose of some of the hanger-on 
provisions first. The bill essentially deals with three broad areas. Firstly, it seeks to adjust the mandatory age of 
retirement for magistrates, lifting it from the current 65 years to 70 years of age. I will come to that in a moment. 
Otherwise, it makes amendments to what the second reading speech describes as two technical matters. One of 
them is to amend the Civil Judgments Enforcement Act 2004 to specifically provide a power under the act to make 
regulations that include a power to prescribe fees in respect of the registration of judgements under the 
commonwealth Service and Execution of Process Act 1992, and otherwise to eliminate what is said to be an 
outdated and unnecessary provision—section 31 of the Supreme Court Act 1935. That provision provides for the 
court ordering interest on judgements, awards and the like, but it is said to be redundant. It would be of assistance 
if the minister could explain a little more as to why that provision is said to be outdated and unnecessary. The 
second reading speech points out that there is, and I quote — 

… no longer any need for a specific distinction between interest for the loan of money or other contracts 
and interest in other proceedings for debts and damages. 

But it would be helpful, for the record, if the minister were able to expand a little on why that provision is no 
longer necessary, and what will take its place. 

As for the fee provision—the making of regulations that will allow the court to prescribe fees for the registration 
of judgements—that is a curious matter. I would appreciate some idea of how much has been recovered by way of 
fees in that respect and whether there has been any move by anyone for a refund of those fees in the interim. I note 
that the amendment proposed has a retrospective operation, validating the purported collection of that fee in the 
past, so as to avoid the problem of a refund of what would be relatively small amounts to a vast number of people 
that we may not even be able to identify nowadays. I would be curious to know how much of a windfall the state 
of Western Australia has had by way of the collection of those fees to date. 

Otherwise, the main area of the bill is to increase the mandatory retirement age for magistrates from 65 to 70 years. 
This has been an area of discussion for quite some time now. The Magistrates Court Act 2004 provides for the 
appointment of magistrates. In particular, schedule 1 of that act sets out the qualifications for appointment, the 
manner in which magistrates are to be appointed, the oath and affirmation of office that magistrates are to take 
upon being appointed and taking up their commission, conditions of service, and a variety of other elements. It 
also deals with tenure of office and how magistrates can resign, and their suspension from office, due to either 
illness or some other reason. 

In particular, clause 14 of schedule 1 provides for suspension from office due to substandard performance. That, 
in combination with clause 15, provides for the removal from office of a magistrate. A rather difficult procedure 
is prescribed in clause 15, with the Governor having the power upon the address of both houses of Parliament to 
terminate a magistrate’s appointment. I am not sure if that has ever been used or required to be used. I have to say 
that I am not even quite sure what an “address of both houses of Parliament” means—presumably a resolution of 
some form. Nevertheless, it is not an easy function. 

The qualification to be a magistrate is set out in clause 2(2) of schedule 1 and provides that — 

A person is qualified to be appointed as a magistrate of the Court if he or she — 

(a) has had at least 5 years’ legal experience; and 

(b) is under 65 years of age. 

Of course, most magistrates would not be appointed simply on the basis of having had five years’ experience. 
Generally, we are looking at people who, unless they are particularly talented or prodigious and have shown that, 
have significantly more experience than that. Many magistrates are appointed at an age that is significantly younger 
than those legal practitioners who would be appointed as judges of the Supreme Court, District Court or indeed 
the Family Court. There is a likelihood, I would have thought, that many of the magistrates who are currently in 
service have been in service for considerably longer than judicial officers in other jurisdictions have been. At the 
moment, judges of the Supreme and District Courts tend to serve a certain time to qualify for their pensions. I again 
stress that they tend to be appointed later in life than magistrates are appointed, and then depart at around their 
retirement age. That way, they can maximise their pension entitlements and turn their minds to other things, as 
long as they do not contravene the requirements of the retirement legislation and the limits on what sort of work 
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they can perform. However, generally, senior judicial officers of the superior courts will serve—my estimate—
a significantly shorter time on the bench than magistrates would serve. 

This legislation proposes to bring that retirement age in alignment with other courts, and courts in other jurisdictions, 
where sometimes the retirement age is higher or about the same. In any event, the proposal is that we increase the 
mandatory retirement age to 70 years. If I understand the manner and the operation of the legislation as it is 
proposed, after it is passed, those currently serving magistrates who may be approaching the age of 65 years will 
automatically have their terms and conditions altered to allow them to serve until the age of 70. That will be achieved 
by way of an amendment to clause 11 of schedule 1, which at present provides, among other reasons — 

(1) A person ceases to be a magistrate — 

(a) when he or she reaches 65 years of age; 

That, too, will be lifted to 70 years of age. Otherwise, the bill proposes amendments to clause 9 of schedule 1, which 
deals with acting magistrates, by shortening the provision. At the moment, clause 9(2) of schedule 1 provides — 

(2) If the Governor is of the opinion that the workload of the Court requires the temporary appointment 
of a magistrate, the Governor may appoint as an acting magistrate — 

(a) a person who is qualified under clause 2; or 

(b) a magistrate who is about to reach 65 years of age; or 

(c) a person who ceased to be a magistrate on reaching 65 years of age and who is under 70 years 
of age. 

The bill proposes to remove those subparagraphs and have clause 9(2) read — 

If the Governor is of the opinion that the workload of the Court requires the temporary appointment 
of a magistrate, the Governor may appoint as an acting magistrate a person who is qualified under 
clause 2. 

Bringing the mandatory age of retirement for judicial officers into line with each other has been under 
consideration for quite some time. One of the advantages, perhaps, of an earlier retirement age for magistrates—
I simply raise the point as an argument—is that when they serve considerably longer periods on the bench than 
one would expect from judicial officers in more senior courts, there is the risk that some may become tired, their 
judgement stale and their interest in the job reduced, and they are simply there occupying a seat. I hope that is not 
the case, but there is that risk with an extended period of service from a very young age through to the age of 65, 
let alone to the age of 70. One advantage of a retirement age of 65 is that it may allow a refreshment of the bench 
by the appointment of new magistrates. In many cases the provisions under clause 9, which seek an extension of 
term by way of appointment as an acting magistrate, will be exercised by the Attorney General of the day. 
Generally, the process followed is that one receives a request either directly from the magistrate concerned or 
indirectly through the Chief Magistrate to extend that magistrate’s term by a nominated period. At the moment, 
that extension would be for up to two years. Upon receipt of an indication of need for the purposes of meeting the 
workload of the court, which is one of the criteria, and upon receiving no adverse reports on the magistrate’s 
performance, the Attorney General will be inclined to recommend to the Governor that the term be extended. This 
bill will obviate that need by allowing magistrates as a matter of course to serve to the age of 70. However, I would 
like to get some feel for the lengths of time magistrates tend to serve—the average and the mean—and the sorts of 
ages at which they are currently being appointed and how long one might expect a magistrate to serve on the bench. 
I have asked some questions over the last couple of days to try to get a feel for the manner in which the current 
Attorney General is dealing with these matters. I presume for the purposes of this argument that the information, 
apart from the correction that the Leader of the House provided earlier today in question time, is accurate. 
However, from what he advises, through the leader, there were 13 instances since the election, when he was 
appointed, in which members of the magistracy have sought an extension of their appointments. He has extended 
those appointments by varying lengths of time. Some of those appointments, albeit extended, have expired; others 
extend through to 2019. It seems that with the passage of this legislation, those magistrates’ terms will be 
automatically extended until the mandatory new retirement age, the proposed retirement age, of 70 years of age. 
It is interesting, so far as the advice that has been received to date, that none of the applications has been rejected. 
I trust that has been not simply because of the foreshadowing of this legislation, but by the Attorney General 
properly considering his function and his responsibility to assess the workload in the court and whether the 
magistrates concerned are still operating at their peak performance. I note that a number of appointments of 
magistrates over the last 12 to 18 months have supplemented the cadre of magistrates operating in that court. Some 
indication of the numbers involved and how many magistrates it is thought is the optimum number who ought to 
be operating in the Magistrates Court would also be of assistance. In addition, how many magistrates who are 
currently approaching the retirement age and will be preserved there until the age of 70 years would fall under 
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these provisions and what will happen to those who are currently operating under a commission as acting 
magistrates? It is one thing if they are serving out and they have not yet retired, but there are those who have 
reached the mandatory retirement age and had their positions extended as acting magistrates. Will they continue 
to be acting magistrates or is it assumed that they will automatically fall into the magistrates pool where they will 
be entitled to remain on the bench until the age of 70? I would like some clarification on how that will operate. 
I think the house could be usefully informed of the current retirement ages for magistrates in other jurisdictions to 
see that what is being proposed for Western Australia is not out of kilter with other jurisdictions. Otherwise, I do 
not have any other issues with the legislation that I require to be clarified. 

I note that Hon Alison Xamon has a proposed amendment, and we will come to that in due course. Presumably, 
if she proposes to pursue that, we will end up in committee. It may be that that period will be relatively short if 
I can get the information that I seek from the Leader of the House. I look forward to Hon Alison Xamon 
explaining her proposed amendment and how it will work and the government’s response to that. I am a little 
unclear about the objective. I understand that the government was not inclined to support it when this legislation 
first came before the house and the supplementary notice paper was submitted, which I think was in October 
last year. I do not know whether the government’s position has changed. My understanding was that one of the 
reasons the government was not keen on it was that it had not had the opportunity to consult with the judiciary 
on that change and that no substantial study or review had been undertaken to assess the necessity. I do not 
know whether the government has taken the opportunity in the last nine months or so to do that inquiry, come 
to a view on it and consider the merits of the honourable member’s proposed amendment. On that note, I look 
forward to hearing more about it. 

HON ALISON XAMON (North Metropolitan) [6.14 pm]: I rise as the lead speaker on behalf of the Greens. 
I indicate from the outset that we will be supporting the Courts Legislation Amendment Bill 2017, although, as 
was just alluded to, I have an amendment on the notice paper that I will speak to in a moment. 

The bill seeks to do three things. It will make two technical amendments, and the most substantive part is that it 
will increase the mandatory retirement age of magistrates from 65 to 70 years. The technical amendments appear 
to be relatively straightforward. The bill will address an anomaly identified in the Civil Judgments Enforcement 
Act 2004. Part 2 of the bill will correct the current anomaly, whereby the Civil Judgments Enforcement Act 2004 
does not specifically authorise the imposition of a fee for registering a judgement in a court under section 105(1) of 
the Service and Execution of Process Act 1992. My amendment explicitly states that the power under the act to 
make regulations includes the power to prescribe fees in respect of the registration of judgements under the Service 
and Execution of Process Act 1992. Importantly, the amendments also provide for the retrospective validation of 
those fees. 

The other technical amendment will amend the Supreme Court Act 1935 to remove an outdated and unnecessary 
provision. Currently, sections 31 and 32 of the Supreme Court Act 1935 provide for the payment of interest. 
Section 31 provides for the recovery of interest for the loan of money or other contracts. It stipulates that when the 
rate of interest has not been previously agreed, the rate of interest recovered must be less than six per cent per 
annum. Section 32 provides that the court must order interest to be paid in any proceedings for the recovery of 
money, with the court appropriately given discretion to determine the rate of interest. As there is no longer a need 
for a specific distinction between the interest for the loan of money or other contracts and interest in other 
proceedings for debts and damages, this bill will delete section 31. It is appropriate that the court determines the 
amount of interest, taking into account the circumstances of individual cases and having reference to interest rates 
set by the Reserve Bank of Australia. I again remind members that the Greens like judicial discretion, so it is 
pleasing that that principle has been incorporated in this bill. 

The third and the most significant amendment will amend the Civil Judgments Enforcement Act 2004, the 
Magistrates Court Act 2004 and the Supreme Court Act 1935. It will increase the mandatory retirement age for 
magistrates from 65 to 70 years. The retirement age across jurisdictions other than South Australia is 70 or 72 years. 
The mandatory retirement age of 70 years for federal judges was introduced by referendum in Australia in 1977, 
and under section 72 of the Australian Constitution the maximum age for justices of the High Court and any court 
created by Parliament is 70 years. In 1977, 70 years old probably sounded like a pretty reasonable age, but it could 
be seen as somewhat arbitrary today. Remember, members, that 40 years ago the average life expectancy for men 
was less than 70 years. According to the Australian Bureau of Statistics, babies born today have the highest estimated 
life expectancy ever recorded. In 2015, male life expectancy at birth was just over 80 years, and female life 
expectancy was 84.5 years. Compulsory retirement ages for judges, although not uncommon, are not controversial. 
On the one hand, the judiciary as a profession benefits from longevity and wisdom, while on the other hand there is 
benefit in refreshing and renewing the judiciary. I note that the Organisation for Economic Cooperation and 
Development encourages the abolition of compulsory retirement ages across all professions. In 2013, the 
Australian Law Reform Commission noted the symbolic implications of compulsory retirement ages and 
recommended that the Australian government initiate an independent inquiry into both judicial and quasi-judicial 
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appointments. I recognise the importance and gravity of judicial decision-making and the significant potential 
repercussions of having people on the bench with a concern that their mental faculties might be deteriorating. We 
know that rates of deterioration increase significantly with age, but I also point out that the jury disqualification age 
was recently raised to 75 years in this state, so this inconsistency seems quite illogical. 

Debate adjourned, pursuant to standing orders. 
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